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imported and paid duty on the im-
ported merchandise. 

(2) Drawback successor. A ‘‘drawback 
successor’’ is an entity to which an-
other entity (predecessor) has trans-
ferred, by written agreement, merger, 
or corporate resolution: 

(i) All or substantially all of the 
rights, privileges, immunities, powers, 
duties, and liabilities of the prede-
cessor; or 

(ii) The assets and other business in-
terests of a division, plant, or other 
business unit of such predecessor, pro-
vided that the value of the transferred 
assets and interests (realty, person-
ality, and intangibles, exclusive of the 
drawback rights) exceeds the value of 
such drawback rights, whether vested 
or contingent. 

(3) Certifications and required evidence. 
(i) Records of predecessor. The prede-
cessor or successor must certify in an 
attachment to the drawback claim 
that the successor is in possession of 
the predecessor’s records which are 
necessary to establish the right to 
drawback under the law and regula-
tions with respect to the imported and/
or commercially interchangeable mer-
chandise. 

(ii) Merchandise not otherwise des-
ignated. The predecessor or successor 
must certify in an attachment to the 
drawback claim, that the predecessor 
has not and will not designate, nor en-
able any other person to designate, the 
imported and/or commercially inter-
changeable merchandise as the basis 
for drawback. 

(iii) Value of transferred property. In 
instances in which assets and other 
business interests of a division, plant, 
or other business unit of a predecessor 
are transferred, the predecessor or suc-
cessor must specify, and maintain sup-
porting records to establish, the value 
of the drawback rights and the value of 
all other transferred property. 

(iv) Review by Customs. The written 
agreement, merger, or corporate reso-
lution, provided for in paragraph (f)(2) 
of this section, and the records and evi-
dence provided for in paragraph (f)(3)(i) 
through (iii) of this section, must be 
retained by the appropriate party(ies) 
for 3 years from the date of payment of 

the related claim and are subject to re-
view by Customs upon request. 

[T.D. 98–16, 63 FR 11006, Mar. 5, 1998; 63 FR 
15288, Mar. 31, 1998]

§ 191.33 Person entitled to claim draw-
back. 

(a) Direct identification. (1) Under 19 
U.S.C. 1313(j)(1), the exporter (or de-
stroyer) shall be entitled to claim 
drawback. 

(2) The exporter or destroyer may 
waive the right to claim drawback and 
assign such right to the importer or 
any intermediate party. A drawback 
claimant under 19 U.S.C. 1313(j)(1) 
other than the exporter or destroyer 
shall secure and retain a certification 
signed by the exporter or destroyer 
that such party waived the right to 
claim drawback, and did not and will 
not authorize any other party to claim 
the exportation or destruction for 
drawback (see § 191.82 of this part). The 
certification provided for under this 
section may be a blanket certification 
for a stated period. The claimant shall 
file such certification at the time of, or 
prior to, the filing of the claim(s) cov-
ered by the certification. 

(b) Substitution. (1) Under 19 U.S.C. 
1313(j)(2), the following parties may 
claim drawback: 

(i) In situations where the exporter 
or destroyer of the substituted mer-
chandise is also the importer of the im-
ported merchandise, that party shall be 
entitled to claim drawback. 

(ii) In situations where the exporter 
or destroyer receives from the person 
who imported and paid the duty on the 
imported merchandise a certificate of 
delivery documenting the transfer of 
imported merchandise, commercially 
interchangeable merchandise, or any 
combination of imported and commer-
cially interchangeable merchandise, 
and exports or destroys such trans-
ferred merchandise, that exporter or 
destroyer shall be entitled to claim 
drawback. (Any such transferred mer-
chandise, regardless of its origin, will 
be treated as imported merchandise for 
purposes of drawback under § 1313(j)(2), 
and any retained merchandise will be 
treated as domestic merchandise.) 

(iii) In situations where the trans-
ferred merchandise described in para-
graph (b)(1)(ii) of this section is the 
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subject of further transfer(s), such 
transfer(s) shall be documented by cer-
tificate(s) of delivery, and the exporter 
or destroyer shall be entitled to claim 
drawback (multiple substitutions are 
not permitted). 

(2) The exporter or destroyer may 
waive the right to claim drawback and 
assign such right to the importer or to 
any intermediate party, provided that 
the claimant had possession of the sub-
stituted merchandise prior to its expor-
tation or destruction. A drawback 
claimant under 19 U.S.C. 1313(j)(2) 
other than the exporter or destroyer 
shall secure and retain a certification 
signed by the exporter or destroyer 
that such party waived the right to 
claim drawback, and did not and will 
not authorize any other party to claim 
the exportation or destruction for 
drawback (see § 191.82 of this part). The 
certification provided for under this 
section may be a blanket certification 
for a stated period. The claimant shall 
file such certification at the time of, or 
prior to, the filing of the claim(s) cov-
ered by the certification.

§ 191.34 Certificate of delivery re-
quired. 

(a) Direct identification; purpose; when 
required. If the exported or destroyed 
merchandise claimed for drawback 
under 19 U.S.C. 1313(j)(1) was not im-
ported by the exporter or destroyer, a 
properly executed certificate of deliv-
ery must be prepared by the importer 
and each intermediate party. Each 
such transfer of the merchandise must 
be documented by its own certificate of 
delivery. 

(1) Completion. The certificate of de-
livery shall be completed as provided 
in § 191.10 of this part. Each party must 
also certify on the certificate of deliv-
ery that the party did not use the 
transferred merchandise (see § 191.31(c) 
of this part). 

(2) Retention; submission to Customs. 
The certificate of delivery shall be re-
tained by the party to whom the mer-
chandise or article covered by the cer-
tificate was delivered. Customs may re-
quest the certificate from the claimant 
for the drawback claim based upon the 
certificate (see §§ 191.51, 191.52). If the 
certificate is requested by Customs, 
but is not provided by the claimant, 

the part of the drawback claim depend-
ent on that certificate will be denied. 

(b) Substitution. For purposes of sub-
stitution unused merchandise draw-
back, 19 U.S.C. 1313(j)(2), if the im-
porter, or a party who received im-
ported merchandise and a certificate of 
delivery for that imported merchan-
dise, directly or indirectly, from the 
importer, transfers to another party 
imported merchandise, duty-paid mer-
chandise, commercially interchange-
able merchandise, or any combination 
thereof, the transferor shall prepare 
and issue in favor of such party a cer-
tificate of delivery covering the trans-
ferred merchandise. The certificate of 
delivery must expressly state that it is 
prepared pursuant to 19 U.S.C. 
1313(j)(2). Merchandise so transferred 
for which drawback is allowed under 19 
U.S.C. 1313(j)(2) may not be designated 
for any other drawback purposes. Each 
transfer, whether of the imported mer-
chandise or of imported merchandise, 
duty-paid merchandise, commercially 
interchangeable merchandise, or any 
combination thereof, must be docu-
mented by its own certificate of deliv-
ery. Certificates of delivery under this 
paragraph are subject to the provisions 
for completion and retention of certifi-
cates of delivery in paragraphs (a)(1) 
and (a)(2) of this section. 

(c) Warehouse transfer and with-
drawals. The person in whose name 
merchandise is withdrawn from a bond-
ed warehouse shall be considered the 
importer for drawback purposes. No 
certificate of delivery need be prepared 
covering prior transfers of merchandise 
while in a bonded warehouse, because 
such transfers will be recorded in the 
warehouse entry (see § 144.22 of this 
chapter).

§ 191.35 Notice of intent to export; ex-
amination of merchandise. 

(a) Notice. A notice of intent to ex-
port merchandise which may be the 
subject of an unused merchandise 
drawback claim (19 U.S.C. 1313(j)) must 
be provided to the Customs Service to 
give Customs the opportunity to exam-
ine the merchandise. The claimant, or 
the exporter, must file at the port of 
intended examination a Notice of In-
tent to Export, Destroy, or Return 
Merchandise for Purposes of Drawback 
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